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HO IL YOON*

Legal Aspects of Foreign Investment
in the Republic of Koreat
The purpose of this article is to examine the laws and regulations of the
Republic of Korea concerning direct foreign investment, licensing, loans,
foreign exchange, business organization, and taxation. Although all Korean
laws and regulations concerning these subjects are not covered in detail, the
most important areas of the law relating to foreign investment in Korea are
discussed in the light of their actual application so that foreign investors
interested in the Republic of Korea may consider some important legal ramifications of their investment projects.
I. Present Status of Foreign Investment in Korea:
Korea's Basic Policy on Foreign Capital
and Technology
A. Economic Development and Foreign Investment
in Korea
There was virtually no foreign investment in Korea until 1962 when the
Korean government began a series of Five-Year Economic Development Plans.
Since then Korea's economy has grown rapidly. By the conclusion of the Second
Five-Year Plan in 1971 the GNP advanced at an average annual rate of 9.9
percent. Annual per capita income rose from $95 in 1961 to $252 in 1971. In
1974, the GNP advanced at a rate of 8.2 percent; the per capita GNP for the

*Member of the Korean and Illinois Bars; Baker & McKenzie, Chicago, Illinois. Judge, Seoul
Civil District Court, 1970; Legal Officer, Republic of Korea Air Force, 1967-1970; Editor, Notre
Dame Law Review, 1972-1973. J.D., magna cum laude, 1973, Notre Dame University; LL.M., with
honors, 1967, Seoul National University Graduate School of Justice; LL.B., with honors, 1965,
Seoul National University.
tThis article is based upon the author's presentations before the International and Foreign Law
Section of the Chicago Bar Association on March 28, 1974, and at a symposium on doing business
in the Republic of Korea held on May 22, 1975 under the auspices of the Korean-American Midwest
Association of Commerce and Industry and the Chicago Association of Commerce and Industry.
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year rose to $513. Exports in 1972, 1973, and 1974 were $1.7 billion, $3.2
billion, and $4.6 billion, respectively.
During this period, the Korean government encouraged induction of foreign
capital and technology by providing a favorable investment climate through the
Foreign Capital Inducement Law 2 of 1966 and its predecessor, the Foreign
Investment Encouragement Law3 of 1960. From 1962 to the end of 1973, 849
direct investment projects, amounting to $650.2 million, were approved under
such laws.
The major sources of foreign investments are the United States and Japan.
United States direct investment approvals in Korea from 1962 to December
1973 amounted to $174.3 million, 26.8 percent of the total foreign direct investment approvals of $650.2 million. Japanese investment was 67.2 percent of the
total. Foreign equity investment approvals in 1973 alone represent nearly half of
those approved during the 12-year period up to 1973, although these approvals
in 1974 amounted only to $140 million involving 170 projects.
B. Korea's Basic Policy on Foreign Capital
and Technology
The basic policy of the Korean government on foreign capital and technology
is reflected in the Foreign Capital Inducement Law (FCIL)' and Foreign Exchange Management Law (FEML). Under the FEML virtually all foreign
erchange transactions are subject to exchange control. The law is administered
by the Ministry of Finance, the Bank of Korea, and authorized foreign ex-

'For general discussion of Korean economic development and economic plans, see e.g. ECONOMIC
BOARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN KOREA 1975 (1975);

PLANNING

ECONOMIC PLANNING BoARD, REPUBLIC OF KOREA, KOREAN ECONOMY-PRESENT STATUS AND
OUTLOOK (1974); BUREAU OF'FOREIGN INVESTMENT PROMOTION, ECONOMIC PLANNING BOARD,
KOREAN ECONOMY AND FOREIGN EQUITY INVESTMENT (1974); GOVERNMENT OF THE REPUBLIC
OF KOREA, THE THIRD FIVE-YEAR ECONOMIC DEVELOPMENT PLAN 1972-1976 (1971), WAN-SON
TAE, THE ECONOMIC DEVELOPMENT OF KOREA-PAST, PRESENT AND FUTURE

(1972). See also

references in note 4, infra.
'Law No. 1802 (Aug. 3, 1966), as amended [hereinafter cited as FCIL].
'Law No. 533 (Jan. 1, 1960).
4

For general discussion of the FCIL, see among other government publications, ECONOMIC PLAN-

NING BOARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN KOREA 1975 (1975); ECONOMIC
PLANNING BOARD, REPUBLIC OF KOREA, QUESTIONS AND ANSWERS FOR YouR INVESTMENT IN
KOREA
KOREA

(1975);
(1974);

ECONOMIC PLANNING BoARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN
BUREAU OF FOREIGN INVESTMENT PROMOTION, ECONOMIC PLANNING BOARD,

AND ANSWERS FOR YouR INVESTMENT IN KOREA (1974);
ECONOMIC PLANNING BoARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN KOREA (1972);
ECONOMIC PLANNING BOARD AND OFFICE OF NATIONAL TAX ADMINISTRATION, AND REPUBLIC OF
KOREA, TA GUIDE FOR FOREIGN INVESTORS (1973).
REPUBLIC OF KOREA, QUESTIONS

Korea is now emphasizing heavy and chemical industries, electronics, and other sophisticated
sectors. GOVERNMENT OF THE REPUBLIC OF KOREA, DEVELOPMENT OF HEAVY AND CHEMICAL

(1973).
'Foreign Exchange Management Law, Law No. 933 (Dec. 31, 1961), as amended [hereinafter

INDUSTRY IN KOREA

cited as FEML].
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change banks. In general, both contracts between a Korean resident and a
nonresident and transfers of money or securities between Korea and other
countries require a prior license from a competent authority as provided by
the FEML.
The purpose of the FCIL is to encourage foreign investment of capital and
technology "conducive to the self-sustainment of the national economy and
'6
its sound development and to the improvement of the balance of payments,"
by exempting such foreign investment from the above exchange controls and by
increasing the profitability of such investment through offering a number of tax
and other incentives.
The FCIL covers direct investments, loans, and license agreements. Foreign
investors intending to avail themselves of the FCIL must obtain a prior authorization from the Korean government. Three basic principles govern Korea's
encouragement of induction of foreign capital and technology: (1) its contribution to improvement in the balance of payments; (2) the development of
key industries or public utilities; and (3) its contribution to the development
of the national economy and the social welfare. 7
H. Foreign Direct Investment
A. Korean Policy on Foreign DirectInvestment
As mentioned above, in theory, foreign direct investment can be made either
under the Foreign Exchange Management Law (FEML) with the approval of
the Ministry of Finance (MOF) or under the Foreign Capital Inducement Law
(FCIL) with the approval of the Economic Planning Board (EPB). Under the
FEML, however, virtually all foreign exchange transactions are subject to
exchange controls administered by the MOF. Although establishment of a
branch in Korea under the FEML is not subject to any approval of the Korean
government, establishment of a subsidiary or a joint venture under the FEML
is subject to such approval. The MOF, however, has been very reluctant to
approve foreign investment in the form of joint venture or subsidiary under
the FEML. Moreover, since benefits and incentives offered under the FCIL are
not available for foreign investment under the FEML, foreign investors under
the FEML will find it difficult or impossible to repatriate capital or remit
earnings because of foreign exchange controls. Hence, except in the case of
branch operations, practically all foreign investments are made under the FCIL
where approval of the EPB can be obtained.
The fundamental policy of the Korean government on foreign direct investment under the FCIL is "to utilize it effectively for the sound development of
6

FCIL art. 1.
1d. art. 4(1).

7
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the nation's economy and the improvement of the balance of payments, and
to encourage industrialization with effective utilization of Korea's resources,
capital, and labor."'
Theoretically, investment in nearly all areas of industry is welcome. 9 In February 1972, the Korean government issued guidelines1" to distinguish between
"favorable" and "unfavorable" industries for approval purposes. Described
as favorable are industries that (1) manufacture machinery, metallic, and electronic products; (2) require large installations and are difficult for domestic
firms to operate in terms of capital, technical know-how, and/or management;
(3) are export-oriented, with overseas markets that cannot be effectively
developed and worked by local business alone; or (4) contribute to the development of domestic resources. Considered as unfavorable are industries that
(1) merely capitalize on cheap Korean labor and/or land; (2) compete with
domestic enterprises in overseas markets; (3) would only provide capital support
to existing enterprises; or (4) depend on Korea's own natural resources and
other scarce domestic raw materials for industrial processing in such a way as
to interfere with the domestic demand-supply program.
On March 15, 1974, the Economic Planning Board issued the announcement
of 17 basic categories, listing 236 items, where foreign capital investment would
be permitted. II The new rules specify what percentage of foreign ownership is
permissible in the different industries, what production capacities and export
requirements have to be met in various positive areas, what new products would
have to be developed, and whether or not domestic sales would be permitted.
In general there is no legal limitation on the share of foreign participation
in an investment under the FCIL, I2 although in the processing of applications,
priority is given to joint ventures with local partners as compared with wholly-

'ECONOMIC PLANNING BOARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN KOREA 1974, at
35 (1974).
9
But foreign investment in the industries of cigars and cigarettes, ginseng, and water supply (with
exceptions) is prohibited by law. Cigarettes Monopoly Law, Law No. 2406, (Dec. 30, 1972), art. 2;
Ginseng Monopoly Law, Law No. 383, (Jan. 20, 1956), arts. 2 and 14, as amended; Water Supply
Law, Law No. 939 (Dec. 31, 1961), art. 6, as amended.
Foreign investment in power plant and distribution, railways, gas supply service, coastal fishing,
and wig industries is not allowed as a governmental policy. ECONOMIC PLANNINO BOARD, REPUBLIC OF KOREA, INVESTMENT OPPORTUNITIES IN KOREA 52 (1972).
"°ECONOMIC PLANNING BOARD, REPUBLIC OF KOREA, NEW POLICY DIRECTION ON FOREIGN
INVESTMENT 1-2 (1974); ECONOMIC PLANNING BOARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN KOREA 1974, at 37 (1974).
"ECONOMIC

PLANNING

BOARD,

REPUBLIC OF KOREA,

POTENTIAL INVESTMENT

FIELDS IN

(1974).
"But generally foreign ownership of shares in mining, aviation, and fisheries and processing is
limited to 50 percent. Mining Law, Law No. 234, art. 6 (Dec. 23, 1951), as amended; Aviation Law,
Law No. 591, art. 6 (Mar. 17, 1961); Fisheries Law, Law No. 295, art. 5 (Sept. 9, 1953). In the
aviation industry, the president and a majority of the directors must be Koreans. In marine transportation, all directors must be Koreans. Vessel Law, Law No. 544, art. 2 (Feb. 1, 1960), as amended,
KOREA
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owned subsidiaries. 3 During 1973 and the first half of 1974, it was the policy
of the Korean government that, in principle, foreign equity would be permitted
only up to 50 percent and special consideration would be given in exceptional
cases. 14 In order to induct more foreign investments, however, in June 1974, the
Korean government announced that 100 percent foreign equity holding would
be permitted in the following cases: I I
1. Investment in electronics or machine industry which is to be located in
Gumi Electronics Industry Zone or Changwon Machine Industry Zone.
2. Investment by multinational enterprises which are uniformly permitted
by other countries to set up wholly-owned ventures in order to assure
exclusive use of their higher standard of technology or management.
3. Investment whose induction would contribute to diversifying the countries
from which investments are coming.
4. Investment by overseas Koreans who do not wish to repatriate capital.
The minimum requirement for foreign investment under the FCIL has been
set at $200,000 per project.' 6 However, in the electronics and machine industries the minimum level is $100,000,1 or $50,000 if local materials are to
be used, all of the products are to be exported, and high standard technology
utilized. 8 ,
Forms of Business Organization
Although Korean law provides other types of organizations, 9 a foreign
corporate investor can only operate through its local branch, or through the
establishment of a Chusik Hoesa (joint stock company) or a Yuhan Hoesa
(limited liability company). Legal problems that are commonly faced by foreign
companies in connection with the establishment of a branch or a local company
will now be considered.
B. Establishment of a Branch
1. CORPORATE REGISTRATION AND EXCHANGE CONTROL
Article 614 of the Commercial Code provides that a foreign company desiring
to conduct business in Korea must designate a representative and establish a
'3 FCIL art. 4(1).

"4 EcoNOMIc PLANNING BOARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN KOREA 1974,
at 36 (1974).
"11974 Business Asia 188, June 14, 1974; Economic Planning Board, Republic of Korea, Economic
Newsletter, Apr. 11, 1975, at 3.
"ECONOMIC PLANNING BoARD, REPUBLIC OF KOREA, NEW POLICY DIRECTION ON FOREIGN
INVESTMENT 1 (1974); ECONOMIC PLANNING BOARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN KOREA 1974, at 37 (1974).

"Economic Planning Board, Republic of Korea, Economic Newsletter, Apr. 11, 1975, at 3.
"Id. at 4.
"See, e.g., COMMERCIAL CODE, Law No. 1000, arts. 178 et seq. and 268 et seq. (Jan. 20, 1962),
as amended [hereinafter cited as Commercial Code]. See also CIVIL CODE, Law No. 471, arts. 703 et
seq. (Feb. 22, 1958), as amended [hereinafter cited as Civil Code].
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business office in the same manner in which a Korean company establishes a
separate branch office. To accomplish this, a foreign company need not obtain
any approval from the Korean government. The foreign company, however,
must register with the district court in the locale of its office, by submitting to
the court the name of the jurisdiction under which it is organized and the full
name and permanent residence of its representative in Korea. That representative is vested by statute with the power to bind the company.20
The operation of a branch is conducted only under the FEML and not under
the FCIL. Thus, almost all foreign exchange transactions in connection with
the operation of a branch are subject to the exchange controls under the FEML.
While a foreign company is free to import capital into Korea through a banking
channel,21 it will find it difficult to repatriate capital or remit earnings because
of foreign exchange controls. Therefore, in general, branch operation would
not be an appropriate method for firms (especially manufacturing firms) who
can obtain the EPB approval of direct investment under the FCIL. Where,
however, the EPB approval of direct investment under the FCIL cannot be
obtained such as in most service or trading activities, the branch form can be
used.
2. TAXATION OF BRANCH OPERATION IN KOREA
A foreign corporation is subject to the Korean corporation tax or withholding
tax on its net income derived from sources within Korea. A foreign corporation
having a place of business within Korea is subject to the Korean corporation tax
on all of its net income derived from sources within Korea.1 2 A foreign corporation having no place of business within Korea is subject to a withholding
tax on its gross income derived from sources within Korea. 3 If a foreign
company establishes a branch office in Korea, therefore, the foreign company
will be subject to the Korean corporation tax on its net income derived from
the sources within Korea.
A foreign corporation having a place of business in Korea is required to
report to the ONTA the establishment of a branch in Korea within 60 days of
such establishment.2 " Such a corporation must obtain a business tax identification number from the ONTA within 20 days of such establishment."5
2
2

Commercial Code art. 614.
Foreign Exchange Management Regulation, Ministry of Finance Notice No. 361 (Nov. 27,
1964), as amended [hereinafter cited as Foreign Exchange Management Regulation].
"Juridical Persons Tax Law, Law No. 1964, arts. 1(3), 53(1), and 54(1) (Nov. 29, 1967), as
amended [hereinafter cited as JPTL]. The tax is imposed on all of the net income derived from
sources within Korea, including items of income which do not have any relation to the activities of
the branch.
"Id. arts. 1(3), 53(2), 54(2), and 59(1).
24
JPTL art. 60(2).
"Business Tax Law art. 15(2) and (4).
InternationalLawyer, Voi. 10, No. 4
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C. GovernmentalApproval Requiredfor Acquisition
of Shares of a Korean Company
1. ACQUISITION UNDER THE FEML
Theoretically, a foreign person (nonresident) can acquire shares of a Korean
6
company with a license of the Ministry of Finance (MOF) under the FEML."
In practice, however, the MOF has so far been reluctant to give any such
license. A foreign national resident in Korea or a foreign company's branch
in Korea, which is considered a resident of Korea27 for the purposes of foreign
exchange controls, can subscribe for shares of a Korean company without the
approval of the Korean government under the FEML. 28 In any event, however,
benefits provided in the FCIL are not available for acquisition under the FEML,
and thus it would be difficult to repatriate the capital and remit the profits.
Therefore, practically all acquisitions by a foreign person of shares of Korean
companies are being made under the FCIL.
2. ACQUISITION UNDER THE FCIL
Where, pursuant to the FCIL, a foreign person29 is to subscribe for or otherwise acquire shares of stock in a Korean company, generally he is required to
obtain a prior authorization from the minister of the EPB.30 Any subsequent
change in the contents of the authorization requires a new authorization from
the EPB. 3 However, a foreign person is not required to obtain such authorization when he acquires shares:3
1. which are issued by reason of the transfer of reserve surplus or revaluation
33
reserve into the capital account of the foreign invested enterprise concerned;
2. of a foreign invested enterprise from a foreign investor by reason of inheritance, bequest or gift; 3"
3. of a surviving or new corporation in a merger into such surviving or new
corporation of the foreign invested enterprise in which he has shares;36

26

FEML art. 26.
"Id. art. 4(1)13.
2
Id. art. 24(2).
The term "foreign person" includes foreign individuals and corporations organized under the
laws of a foreign country. FCIL art. 2(1).
"Id. art.6(l). But for investment in a free export zone, see note 131 infra and accompanying text.
IFCIL art. 6(1).
"A "foreign investor" under the FCIL is defined to mean "a foreign person who has subscribed to
or owns shares under the [FCILI," Id. art. 1(3).
"A "foreign invested enterprise" under the FCIL is defined to mean "an enterprise which is
registered under the [FCIL] and in which a foreign investor has an equity interest." Id. art. 1(4).
"Id. art. 6(3)1.
"Id. art. 6(3)2.
"Id. art. 6(3)3.
2
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4. which are issued by reason of division or consolidation of the shares owned
by the foreign investor; 37
5. by reason of conversion of convertible debentures with respect to which
an authorization of a loan contract has been obtained under the FCIL;"
6. of a foreign invested enterprise in which he has shares, through additional
investment in such enterprise with dividends of legitimate profits accrued
from that foreign enterprise, up to the amount of the original investment;3 9
40
7. of a foreign investor in a foreign invested enterprise.
In any of the seven cases, a report thereof is required to be made to the
minister of the EPB, within 30 days after the acquisition of the shares under
items (1) through (4) and (6) above,4 1 but prior to the conversion of the convertible debentures 2 under item (5) above or the purchase of shares"3 under
item (7) above.
D. Establishment of a Local Company;
Joint Venture Arrangement
Under the FCIL
As mentioned before, the Korean corporate forms that can be used by a foreign
corporation are Chusik Hoesa (joint stock company which corresponds roughly
to the United States corporation) and Yuhan Hoesa (limited liability company). The Chusik Hoesa, which is similar to the Japanese Kabushiki Kaisha, is
the form most commonly used by Korean enterprises and foreign investors. For
many joint ventures, the Yuhan Hoesa" can be a useful company form. Since,
however, the Chusik Hoesa is most commonly used, the Yuhan Hoesa will not
be discussed further.
1. CAPITAL STRUCTURE OF CHUSIK HOESA
To establish a Chusik Hoesa, articles of incorporation must be drawn up,

"Id. (art. 6(3)4.
3
Id. art. 6(4).
3
d. art. 7(1). But an authorization is required if the amount of reinvestment exceeds the amount
of the original investment, id. art. 7(2), or if the reinvestment would exceed the ratio (if any), prescribed in the original authorization, of the foreign equity to the entire stock in the foreign invested
enterprise, Enforcement Decree of the FCIL, Presidential Decree No. 2756, art. 6-2 (Sept. 24,
1966), as amended [hereinafter cited as Enforcement Decree of the FCIL].
"Id. art. 12(2).
'Enforcement Regulation of the FCIL, Economic Planning Board Decree No. 43, arts. 5 and 7(1)
(Nov.
42 24, 1966), as amended [hereinafter cited as Enforcement Regulation of the FCIL].
FCIL art. 6(4); Enforcement Regulation of the FCIL art. 6.
"3FCIL art. 12(1); Enforcement Decree of the FCIL art. 7(1) and (2); Enforcement Regulation of
the FCIL art. 10.
"4This is a closely held corporation which allows flexibility in its operation, and is similar to a
German GmbH, a French S.A.R.L., or a Japanese Yugen Kaisha. The main characteristics of
Yuhan Hoesa are set forth in Art. 543 et seq. of the Commercial Code.
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notarized, and registered with the district court.45 Seven or more promoters are
required for the incorporation of a Chusik Hoesa. None of them need be
Korean. 4 7 After incorporation, the number of shareholders may be reduced
to one. Each promoter must subscribe for at least one share of the stock. 48
The paid-in stock must be not less than one-half of the authorized capital.4
Shares must be with par value; the minimum par value of a share is 500 won.50
2. DIRECTORS AND OTHER REQUIRED OFFICIALS
OF CHUSIK HOESA
The Commercial Code provides that a Chusik Hoesa must have three or more
directors,5" one or more representative directors,"2 and one or more auditors."
Directors are elected at a shareholder's meeting; cumulative voting is not
permitted.5 4 The term for a director may not exceed two years, although reelection is permitted.5 5 There is no requirement that directors of a Chusik Hoesa
be shareholders, or that they be nationals or residents of Korea.
It is the representative directors that usually participate directly in the
management of the company and bind the company as its legal representatives. 1 6 A representative director has roughly the same power as the president
of an American company. There is no officer as such in the American sense.
3. SHAREHOLDERS' MANAGEMENT CONTROL
OF CHUSIK HOESA
Certain matters are required by law or the articles of incorporation to be the
subject of a resolution of a shareholders' meeting." A shareholders' resolution
is required by the Commercial Code for certain important matters of the
company such as election and removal of directors and auditors, 5 declaration
of dividends, 59 amendment of the articles of incorporation, 60 sale or lease of
substantial assets, merger, consolidation,

61

62
and dissolution.

4'Commercial Code arts. 289, 292, and 317. See also
32 et seq. (1973).

CORPORATION LAW PRACTICE

"Id. art.
"See id.
"Id. art.
"Id. art.
"Id. art.
"Id. art.
2
1d. art.
"Id. art.

288.
293.
289(2)
329(3).
383(1).
389(1).
409.

"Id. art. 384.

"Id. art. 383(2).
"Id. arts. 389(3) and 209.
"Id. art. 361.
"Id. arts. 382, 385, 409 and 415.
"Id. arts. 447 and 449.
6Id. art. 433.
"Id. art. 374.
"Id. art. 540.
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4. CAPITALIZATION OF THE LOCAL COMPANY;
CONTRIBUTION IN KIND
Capital investment in a Chusik Hoesa under the FCIL can be made with
either cash or property. Property includes for this purpose capital goods and
technology and know-how.63 The FCIL has largely dispensed with problems that
could arise under the Commercial Code in connection with contributions in
kind. The Commercial Code provides that contributions in kind can be made
only by promoters. 64 It also requires that the property transferred and the value
and delivery thereof be verified by an Inspector appointed by the district court.65
The inspector's report is reviewed and may be amended by the court.6 6 Under
the FCIL, however, foreign investors are allowed to make contributions in kind,
regardless of whether they act as promoters for incorporation. 67 The procedure
for handling contributions in kind is also simplified, by substituting the inspector's verification and report with a confirmation by the EPB or other competent
ministry of the completion of property transfers and the value amount and
nature of the property. 6
5. LICENSE AGREEMENTS; LOANS
In many cases, foreign investors making equity investments also furnish the
foreign invested company with technology and patents. They also often supply
working capital to the company in the form of loans. These are separately
discussed in Parts III and IV below.
6. SUPPLY AGREEMENTS
Foreign investors may enter into an agreement with the joint venture company under which the foreign investor is to supply materials needed for the
operation of the venture. Importation of the materials and payment therefore
are normally subject to an approval of the minister of commerce and industry
and the minister of finance, under the Trade Transaction Law69 and the Foreign
Exchange Management Law, 70 respectively. Where, however, the materials
are imported on credit with a payment period of more than three years, such
importation may be carried on with approval of the minister of the EPB through
a loan contract under the FCIL.71
63

FCIL art. 8(1).
"Commercial Code art. 294.
5
Id. arts. 298 and 299.
"Id. art. 300.
6
FCIL art. 8(2).
"Id. Compare this with Japanese practice concerning procedure for handling contributions in
kind to a Kabushiki Kaisha, the procedure being applicable also to foreign investors without any
simplification. See COMMERCIAL CODE, Law No. 48, art. 173 (Mar. 9, 1899), as amended (Japan).
"Trade Transaction Law, Law No. 1878, arts. 6 and 7 (Jan. 16, 1967), as amended.
10FEML arts. 21 and 22.
"See note 188 infra and accompanying text.
InternationalLawyer,Vol. 10, No. 4
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7. RESOLUTION OF DISPUTES
The joint venture agreement may contain a governing law provision. In
general, the parties' designation of the governing law is valid subject to statutory
provisions of a mandatory nature and the public policy of the Republic of

Korea.

72

Arbitration may be used to resolve disputes that may arise in connection with
the joint venture agreement. Under the Korean Arbitration Law, an arbitral
award has the same force and effect between the parties as a final judgment. "
An arbitral award rendered in Korea can be executed by obtaining an execution
decree from the court based on the arbitral award. 4 As for arbitral awards
rendered in the United States, Article 5(2) of the Treaty of Friendship, Commerce, and Navigation 75 between Korea and the United States provides for the
reciprocal enforcement of arbitration agreements and awards, regardless of the
place of arbitration and the nationality of the arbitrators. Furthermore, Korea
is a member of the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 76 to which the United States also became a
party in 1971.
E. Applicationfor Approval and Post-Approval
Procedure under the FCIL
With the exception of investments in the free export zones," all foreign
investment applications under the FCIL must be submitted to the minister of
the EPB. An application for authorization of a foreign investment must be
submitted in quintuplicate together with necessary supporting documents,
which include the project plan, a certification of nationality, articles of incorporation of the new company and, when applicable, a joint venture agreement
and an authorization for proxy.' 8 The application should discuss in detail the
nature and scope of the proposed foreign investment." All ambiguities should
be clarified in the initial planning stages in order to mitigate future problems
that may arise once operation has begun.
Following an initial screening by the Office of Investment Promotion within
the EPB, the application will be forwarded to the competent ministry, depending upon the nature of the proposed investment. The ministries are
required by law to submit an opinion to the Economic Planning Board within 20
"Private International Law, Law No. 966, art. 5 (Jan. 15, 1962); Civil Code Art. 103.
"Arbitration Law, Law No. 1767, art. 12 (Mar. 16, 1966), as amended.
"Id. art. 14.

"Nov. 28, 1956, 8 U.S.T. 2217; T.I.A.S. No. 3947; 362 U.N.T.S. 231 (effective Nov. 7, 1957).
6U.N. Doc. No. E/CONF, 26/9 Rev. 1, 6/10 [1958].
"See note 131 infra.

"1FCILart. 6(1); Enforcement Decree of the FCIL art. 5; Enforcement Regulation of the FCIL
art. 3(1).
7Enforcement Regulation of the FCIL art. 4.
InternationalLawyer, Vol. 10, No. 4
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days (within 10 days for projects involving not more than $1,000,000) from the
date of the receipt of the application.8 0
The investment application will then be forwarded to the minister of the EPB
for clearance prior to submission to the Foreign Capital Inducement Deliberation Committee (FCIDC), 1 which is headed by the minister of the EPB. The
FCIDC reviews the application, taking into consideration the established criteria as well as the comments and recommendations received from the ministries. If the application is approved, the minister of the EPB authorizes the
proposed foreign investment project and advises the applicant accordingly.
With the amendment of the Enforcement Decree of the FCIL on September 5,
1974, the Foreign Investment Screening Committee (FISC), headed by the
assistant minister of the EPB for operations, was set up to review investment
projects of not more than $1,000,00011 without the need for review of the
FCIDC.
Once authorization is obtained, the foreign investor has 18 months to complete the investment.83 Construction of the plant may be undertaken immediately upon obtaining authorization. After the investment is completed, the
enterprise in which the investment has been made must register with the EPB
without delay."' If the foreign investor or the investment recipient wishes to use
the invested foreign capital for purposes other than those authorized, or to
engage in businesses other than those for which the enterprise is registered,
prior permission for such a change must be obtained from the minister of the
EPB. 85
With the amendment of the Enforcement Decree of the FCIL on September
5, 1974, a special committee was established within the EPB to study punitive
measures against defaulting foreign invested firms, and against those that
violate such exportation conditions for their products as were originally
stipulated in the authorization. 6 Under the new regulations the Office of
Customs Administration handles affairs pertaining to information of delivery
and ex post facto management of imported materials and facilities. The Office
of National Tax Administration (ONTA) is responsible for confirming the
observance of export terms by foreign-invested firms.

'"Enforcement Decree of the FCIL art. 5(2) and (3).
"FCIL art. 37 et seq.
2
Enforcement Decree of the FCIL arts. 21(1)1 and 24-2.
FCIL art. 8(3). This 18-month period can be extended with the approval of the EPB. Id.
"Id. art. 9.
"Id. art. 13.
"Enforcement Decree of the FCIL art. 10-2.
8
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F. Taxation
1. TAXATION IN GENERAL

A joint venture company is subject to various Korean taxes including the
following:
a. CORPORATE INCOME TAX
A joint venture company, being a Korean company, is subject to the Korean
corporation tax on its entire net income from worldwide sources. 7 The tax rate
applicable to a joint venture company is as follows:"
Total Net Income
Portion not over 3 million won:
Portion over 3 million won
but not over 5 million won:
Portion over 5 million won:

Rate
20%

b.

BUSINESS TAX

30
40

The business tax is a self-assessed national tax levied on gross receipts (gross
premiums or contract amount) of enterprises engaging in the following businesses: mining, manufacturing, construction, sales, real estate, banking,
insurance, forwarding and warehousing, public bathhouses, barber shops and
beauty parlors, restaurants and amusement services, eating houses, and other
services.8 9 Amounts derived from export are excluded9" from the gross receipts
for the purpose of assessing the business tax. The tax rates range from 0.5
percent to 3.5 percent depending on the type of business: for instance, 1.0
percent for insurance; 0.5-1.5 percent for manufacturing and sales (for wholesale amount); 1.5 percent for forwarding and warehousing; 0.5-2 percent for
sales (for retail amount) and 2 percent for construction. 1
C.

OTHER TAXES

A commodity tax is assessed on certain designated items of commodities,
including luxurious commodities, and is paid by the manufacturer or importer,
17JPTL arts. 1(1), 2(1), and 9.
"Id. art. 22(1). The tax rates applicable to a Korean company differ depending on whether the
company is a "closed company" or an "open company." A joint venture company will not ordinarily
qualify as an open company. The tax rate applicable to a closed company was shown in the text; the
rate applicable to an open company is as follows:
Total Net Income
Portion not over 5 million won:
Portion over 5 million won:
Id. art. 22(2).
"Business Tax Law art. 1.
"Id. art. 10(1)2.
"Id. art. 20(1).
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as the case may be.92 The assessment basis of the commodity tax is price (or
quantity) of commodities taken out of the manufacturing area or received from
bonded areas, 93 and the tax rates are ad valorem rates ranging from 2 percent to
94
200 percent.
Persons importing goods from foreign countries are responsible for paying
customs duties. Customs duties are assessed on the basis of price or quantity of
goods imported. 93 The tariff rates vary from a minimum of 5 percent to a
maximum of 150 percent based on the tariff table. 96 Certain imported items are
exempt from customs duties or benefit from reduction of duties. For instance,
raw materials imported for the production of goods may be exempt from
customs duties if the goods are exported within one year, 97 or the raw materials
will be subject to the import duties but the duties paid will be refunded if the
goods manufactured from them are exported within one year.9" The Korean
government's policy in this regard is shifting toward assessing the duties subject
to later rebate rather than allowing exemption subject to later assessment. 99
In addition to the taxes discussed above, the joint venture company may be
subject to various 9ther miscellaneous national taxes such as registrationtax, 100
and to various local taxes such as acquisition tax 10 ' and property tax. 101
2. TAX INCENTIVES AVAILABLE TO FOREIGN INVESTMENT
UNDER THE FCIL
a.

EXEMPTION AND REDUCTION OF CORPORATE INCOME TAX,
ACQUISITION TAX, AND PROPERTY TAX

A foreign invested company under the FCIL is wholly exempt from the corporate income tax' 03 for the first five years. 114 For three years following the
"Commodity Tax Law, Law No. 824, arts. 1 and 3 (Dec. 8, 1961), as amended [hereinafter cited
as Commodity Tax Law].
"Id. art. 2.
"Id.

art. 1.

"Customs Duties Law, Law No. 1976, art. 9 (Nov. 29, 1967), as amended [hereinafter cited as
Customs Duties Law].
"Id. art. 7; Tariff Table (attached to the Customs Duties Law).
"Id. art. 32(1) and (3).
"Id. art. 32(2) and (3).
9
" Dong-A Ilbo [Daily News], Feb. 14, 1974, at 2.
10"See Registration Tax Law, Law No. 528 (Jan. 1, 1960), as amended.
"'Local Tax Law, Law No. 827, arts. 105 et seq. (Dec. 8, 1961), as amended.
1021d. art. 182 et seq.
"'FCIL art. 15(1). Foreign invested companies under the FCIL are subject to requirements of
filing various reports under tax laws in the same manner as other companies.
'"According to the present administrative interpretation, the starting date of the tax exemption is
the beginning date of the first business year commencing after the registration of the foreign
invested enterprise with the EPB under the FCIL art. 9. Nov. 28, 1969 Ministry of Justice Interpretation, Document No.: Corporation 2.1234-1974, Re: Tax Exemption and Reduction under
Foreign Capital Inducement Law.
See also Sept. 19, 1972 Ministry of Finance Interpretation Document No.: National Tax 12342276, Re: Inquiry on Tax Exemption in Case of Capital Increase by 100 Percent Foreign Invested
InternationalLawyer,Vol. 10, No. 4
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initial five years, the tax is reduced to 50 percent of the normal income tax
amount.'10 However, the initial total exemption and subsequent 50 percent
reduction of tax are allowed only in that proportion of the foreign equity to the
entire stock in the foreign invested company. I6 After the expiration of the above
tax exemption and reduction period, the foreign invested company is treated
precisely as an ordinary Korean company in this regard. It appears, however,
that the Korean government is considering differentiating the extent of tax
benefits under the FCIL depending on the type of industries. 0 7
With respect to acquisition tax and property tax of the foreign invested
company, similar exemption and reduction are granted according to the ratio
of foreign equity to the entire stock in the foreign invested company. 01,
b.

EXEMPTION AND REDUCTION OF TAX ON DIVIDENDS
PAID TO FOREIGN INVESTORS

A foreign company is not subject to any Korean taxes because of its stock
ownership in a Korean company, except that it may be subject to the tax on
dividends paid by the Korean company. Generally, in case of a foreign corporation having a place of business in Korea, the dividends received by such
foreign corporation from a Korean corporation are included in the gross income
of the foreign corporation for Korean corporation tax purposes.'9 In case of a
foreign corporation having no place of business in Korea, the dividends received
from a Korean company are subject to the withholding tax, at the rate of 25
percent on the gross receipts."10 Under the Korean-Japanese Income Tax
Treaty"' the withholding rate on dividends is reduced to 12 percent; and
according to the proposed income tax treaty now under discussion between
the United States and Korea, the withholding rate on dividends will be reduced
to 10 percent.
Under the FCIL, however, dividends paid by the foreign invested company
are wholly exempt from the Korean corporation tax or withholding tax for five
years from the date when the foreign invested company commences the busi-

Enterprise, which held that where a foreign investor subsequently makes additional investment, the

starting date of the tax exemption or reduction relative to the additional investment is the beginning
date of the first business year commencing after the additional investment.
"'1FCIL art. 15()2.
'I1d. art. 15(1). Hence, in a 50 percent foreign-owned company the actual corporate tax rate will
be, during the initial 5 years, approximately 20 percent and in the next 3 years approximately 30

percent.
1°'Dong-A Ilbo [Daily News], Jan. 31, 1975, at 2; Hankook Ilbo [Daily News], Feb. 1, 1975, at 2.
"01FCILart. 15(1).
"'JPTL arts. 1(3), 53(1), 54(1), and 55(1)2.
"'Id. arts. 1(3), 53(2), 54(2), 55(1)2, and 59(1).
"Convention Between the Republic of Korea and Japan for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with respect to Taxes on Income, Mar. 3, 1970, art. 9 (effective
Oct. 29, 1970) [hereinafter cited as Korea-Japan Income Tax Treaty].
InternationalLawyer, Vol. 10, No. 4
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ness.112 For three years after the initial five years, the tax will be reduced to .50

percent. After the expiration of the above exemption and reduction period, the
dividends will be subject to the full Korean corporation tax or withholding tax,
as the case may be.
C. EXEMPTION OF CUSTOMS DUTIES AND COMMODITY TAX

Capital goods which are imported by a foreign investor for direct investment
under the FCIL are exempt from the Korean customs duties and commodity

tax. 113
EXEMPTION OF PERSONAL INCOME TAX ON FOREIGN

d.

NATIONALS EMPLOYED BY FOREIGN INVESTED COMPANIES

Foreign nationals who are employed by a foreign invested company authorized under the FCIL are exempt from the Korean personal income tax to the
extent of the amount of the tax which is attributable to their salaries and wages
received for five years from the date of the registration of' the foreign invested
114
company with the EPB.
e.

OTHER TAX MEASURES THAT CAN BE AVAILED OF
BY FOREIGN INVESTED COMPANIES

Among other tax measures that can be availed of by any Korean firms, including foreign invested companies, are loss treatment of reserves for exploration of overseas market "5s and of reserves for export loss;116 asset revaluation;...
tax credit on investment;1" ' tax exemption on foreign exchange earnings;'" 9
liberal depreciation allowance;"12 and tax exemptions in priority industries.12 '

"'FCIL art. 15(3)1. Where a foreign investor makes an investment in an existing company
(including a foreign invested company), exemption period begins on the date of the investment.
Minister of Finance Interpretation, Document No.: National Tax 1234-1387, Re: Reckoning Date
of Tax Exemption and Reduction on Foreign Investors' Dividends.
"'FCIL
art. 15(4); Enforcement Decree of the FCIL art. 9.
" 41ncome Tax Law, Law No. 2705, art. 6(1)2 (Dec. 24, 1974) [hereinafter cited as Income Tax
Law].
"'JPTL art. 12-2.
"'Id. art. 1204. See also Nam Choon Kim, Expense Treatment of Reserves, and Practical

Matters, THE

NATIONAL TAX,

issue 88 (Dec. 1973), at 114. 1

"'Asset Revaluation Law, Law No. 1691 (Mar. 31, 1965).
"'Tax Exemption and Reduction Regulation Law, Law No. 1723, art. 4-8(1) and (2) (Dec. 20,
1965), as amended [hereinafter cited as Tax Exemption and Reduction Regulation Law].
"'Business Tax Law art. 10(1)2; Commodity Tax Law art. 11(1).
"0 Enforcement Decree of the JPTL art. 51(1).
...
Tax Exemption and Reduction Regulation Law art. 4-8(1)1 and (2); Enforcement Decree of the
Tax Exemption and Reduction Regulation Law, Presidential Decree No. 7198, arts. 8 and 22(4)
(July 18, 1974), as amended.
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G. Remittance of Profits; Repatriation of Capital;
Reinvestment of Dividends
The unlimited remittance of profits and dividends earned by the foreign
investor is guaranteed. 2 When application for permission of remittance is
made, permission is granted upon the MOF's confirmation of the legality of the
profits and the performance of the conditions attached to the investment
authorization. 23 There is no other restriction on the remittance of profits and
dividends.
The principal may be repatriated, at least up to 20 percent a year, after two
years from the date the enterprise concerned begins operations. 4 In the event
an enterprise has been liquidated, or the authorization has been cancelled
under the FCIL,123 the entire principal may be immediately remitted with the
approval of the minister of the EPB. 12 6 The foreign investor may also sell his
shares of the foreign invested company to a foreign person outside Korea in
foreign currency, avoiding the problem of remitting the proceeds.127
The investment of profits is allowed and guaranteed on the same basis as the
original foreign investment, up to the amount of the original investment, with
the need only to report to the minister of the EPB. 8 If, however, the amount to
be reinvested exceeds the amount of the original investment' 29 or would exceed
the foreign equity holding ratio prescribed by the previous authorization, 30
authorization must be obtained as in the case of the original investment.
H. Operatingfrom Free Export Zones
The Korean government has designated two free export zones for the bonded
processing of imported materials into finished goods for export. The Masan
Free Export Zone, established in 1971, is located near Pusan at the southern
end of the country, and is now mostly occupied. The Iri Free Export Zone,
which started construction in October 1973, is located near Gunsan about
halfway down the west coast of the Korean peninsula from Seoul. All applications for authorization of foreign investment in a free export zone must be
submitted to the administrator of the Industrial Estates Administration. ' 3 In

22

FCIL art. 11.
Enforcement Decree of the FCIL art. 6.
' 24FCIL art. 12(3).
'I1d. art. 18.
26
1Id. art. 12(4).
127
See id. art. 12(1).
2
" FCIL art. 7(1).
"'Id. art. 7(2).
3
' Enforcement Decree of the FCIL art. 6-2; FCIL art. 6(1).
13'Free Export Zone Establishment Law, Law No. 2180, art. 8 (Jan. 1, 1970), as amended [hereinafter cited as Free Export Zone Establishment Law].
1 23
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approving such applications, the administrator considers the export prospects,
possible foreign exchange earnings, technological standards, and need for
intensive labor use."2 The entire zone is a bonded area; all materials are
admitted duty free. The provisions of the FCIL concerning tax incentives and
other benefits offered to foreign investors under the FCIL are also applicable.
Goods produced in a free zone are not allowed entry into the domestic market
without the permission of the minister of commerce and industry.133
I. Other Laws Relevant to Foreign Investment
In addition to the laws discussed above, there are many areas of law which are
relevant to foreign investment. Only two important laws are briefly mentioned
here: The Alien Land Law and the Antipollution Law.
In general, foreign nationals or foreign corporations or domestic corporations
controlled by them must obtain a prior approval of the minister of internal
affairs to own or lease land.' 34 In practice, there have been no problems in
acquiring land by foreign invested companies in Korea, except where the principal purpose of the investment is to utilize land. According to the guidelines'3 s
issued by the Korean government, effective February 1974, the EPB will not
authorize any foreign investment whose principal purpose is to own (rather than
lease) large pieces of land such as investments for cattle-raising or planting. The
EPB also will not authorize foreign investments for owning and operating golf
courses.
In the past Korea has not been pollution conscious, although the Antipollution Law 36 and a presidential enforcement decree 37 were promulgated in 1971.
Recently, however, the implementary regulations' 38 issued by the minister of
health and social affairs in September 1974 and a Supreme Court case'
decided on December 10, 1974, envisage stricter enforcement. Nonetheless,
Korea is far less pollution conscious than many economically developed
countries.

"'Id.art. 9; Enforcement Decree of Free Export Zone Establishment Law, Presidential Decree
No. 4682, art. 8 (Feb. 27, 1970), as amended.
'Free Export Zone Establishment Law art. 14.
"'Alien Land Law, Law No. 718, art. 5(l) (Sept. 18, 1961), as amended.
"'EcoNOMIC PLANNING BOARD, REPUBLIC OF KOREA, NEw POLICY DIRECTION ON FOREIGN
INVESTMENT 3 (1974).

"'Antipollution Law, Law No. 2305 (Jan. 22, 1971).
'Enforcement Decree of the Antipollution Law, Presidential Decree No. 5751 (Aug. 14, 1971),
as amended.
'Enforcement Regulation of the Antipollution Law, Ministry of Health and Social Affairs Order
No. 381 (Sept. 18, 1971), as amended.
'"Supreme Court. 3d Division, Case No. 72 Da 1774 [E-Jun Park v. Korean Electric Co.] (Dec.
10, 1974).
InternationalLawyer, Vol. 10, No. 4
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J. Legal and Treaty Protection
of Foreign Investment
Under the Korean Constitution, the status of aliens is guaranteed in accordance with international law and treaties;14 and the treaties duly entered
into by the Korean government and the generally recognized rules of international law have the same force and effect as that of the domestic laws. I4 ' Among
Korea's treaties with the United States is a Treaty of Friendship, Commerce,
and Navigation.'
Under the FCIL, the property of foreign invested enterprises is guaranted by
law. 143 Moreover, Article 17 of the FCIL provides that foreign invested enterprises and foreign investors shall, except where specifically otherwise provided
by law, receive treatment equal to that received by Korean persons. Accordingly, foreign investors and foreign invested firms are entitled to the same legal
protection and access to the courts as Korean persons.
Korea has concluded an agreement on the guaranty of private investment with
the United States. 144 Thus, United States investors can obtain Overseas Private
Investment Corporation (OPIC) insurance against loss due to the specific
political risks of currency inconvertibility, expropriation, and war, revolution or
insurrection. 14
Korea is a party to the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States.'4 6 Thus, any foreign investor
from other member countries'" 7 may consider utilizing the International Center
for Settlement of Investment Disputes (ICSID) under the convention with
respect to possible future disputes with the Korean government over his in48
vestment in Korea.
Im.License Agreements
A. Korean Policy on License Agreements
License and technical assistance agreements are another alternative entry into
Korea. Korea's market for foreign technology has so far been relatively small. It
5(2) (July 12, 1948), as amended. See also FCIL art. 47.
art. 5(1) (July 12, 1948), as amended.
1'Nov. 28, 1956, 8 U.S.T. 2217; T.I.A.S. No. 3947; 362 U.N.T.S. 281 (effective Nov. 7, 1957).
143FCIL art. 14. For general discussion of the basic Korean legal system, see SUPREME COURT OF
REPUBLIC OF KOREA, KOREAN LEGAL SYSTEM (1970).
"'Feb. 19, 1960, 11 U.S.T. 202; T.I.A.S. No. 4341, and Apr. 16, 1965, 15 U.S.T. 655, T.I.A.S.
No. 5790.
'Nine United States projects in Korea were insured by OPIC during fiscal 1974. OVERSEAS
PRIVATE INVESTMENT CORPORATION, ANNUAL REPORT FISCAL 1974, at 51 (1974).
'Mar. 18, 1965, 17 U.S.T. 1270, T.I.A.S. No. 6090 (effective Oct. 14, 1965).
'"As of June 30, 1974, 68 countries signed the convention, and 65 countries ratified it. ISCID,
EIGHTH ANNUAL REPORT 1974, at 3 (1974).
'Pursuant to the convention, Korea has designated 4 persons to serve on each of the Panel of
Conciliators and Panel of Arbitrators. Id. at 14.
"'°CONSTITUTIONart.

.'.CONSTITUTION
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has been expanding rapidly in recent years, 1 49 however, and the trend is likely to
continue, especially since Korea is now emphasizing heavy and chemical industries, electronics, and other sophisticated sectors. 'o
Under Korean law, license or technical assistance agreements between
Korean persons and foreign persons are regulated mainly by the FEML and the
FCIL. Under the FEML, conclusion of such agreements and all foreign exchange transactions concerning such agreements require a prior license from
the MOF as provided by the law. 5I ' The FCIL, however, exempts certain technical assistance agreements from the application of the FEML, "2 provided that
a prior authorization from the EPB is obtained with respect to the conclusion of
the technical assistance agreements and their renewal or alteration.5 3 Furthermore, the FCIL offers foreign suppliers of such technical assistance agreements
several advantages such as tax exemption or reduction.
These technical assistance agreements, which are called "technology inducement contracts" under the FCIL, are limited to the induction of technology and
know-how from a foreign person to a Korean person which meets the following

requirements:'
1. The payment is made in foreign means of payment;
2. The term of the agreement or the payment period is not less than 1 year;
and

3. The technology is other than simple services. "Simple services" are services other than (a) those applying industrial technology of high level, (b)
those for construction of industrial facilities and their smooth operation
or for improvement of the quality of manufactured products, and (c) those
which are domestically unavailable. -s
As stated above, in order for the FCIL to be availed of by foreign suppliers of
technology, a prior authorization from the EPB must be obtained, although all
of the procedures for authorization are taken by the Korean licensee. In approving a technology inducement contract, the EPB considers (1) the need for the
technology, (2) the contents of the technology and the method of its supply,

(3)the amount and method of payment, (4) the contract term, (5) the economic
and technological impact on local economy and technology, and (6) the relation
with other similar technology. 5 6 Generally speaking, modern technology that

'See Appendix.
"°See note 4 supra.
111FEML arts. 21, 23, and 28.
"FCIL art. 46(1).
11id. art. 19(1).
"'FCIL art. 2(9); Enforcement Decree of the FCIL art. 2(3) and (4).
"'Enforcement Regulation of the FCIL art. 1.
"'Enforcement Decree of the FCIL art. 3(2).
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fits in with the overall economic planning is being welcomed. The administrative guidelines concerning the terms of license agreements will be discussed
below. Is

In 1973, Korea promulgated its new Patent Law' 58 and Trademark Law, 5

9

both of which came into effect on January 1, 1974.160 Korea is not a signatory to

the Paris Convention,' 6 1 but it has bilateral agreements with 19 countries (including the United States)1 62 whose nationals may register various rights directly
under Korea's new Patent Law and Trademark Law.
B. Application Procedure Under the FCIL
With the exception of induction of technology into the free export zones,' 63
applications for authorization of a technology inducement contract must be
submitted to the minister of the EPB (in quintuplicate) together with necessary
supporting documents which include a technical assistance agreement. 16,
The procedure in applying for authorization of a technology inducement
contract is generally the same as that for applying for authorization of a direct
investment. 16 With respect to those technology inducement contracts that
provide for royalties of not more than 3 percent of the sales price of products
manufactured and the contract term or payment period of not longer than three
66
years, the approval procedure is simplified.
Within six months after authorization is obtained, the proposed technology
inducement contract must become effective, unless the six-month period is
67
extended with the approval of the EPB.
C. Terms of Technology Inducement Contract
There are no specific limitations on the contents of a technology inducement
'See notes 168 et seq. infra and accompanying text.
"'Patent Law, Law No. 2505 (Feb. 8, 1973) [hereinafter cited as Patent Law].
"'Trademark Law, Law No. 2506 (Feb. 8, 1973) [hereinafter cited as Trademark Law].
"'Both the Patent Law and the Trademark Law contain changes that should be noted by foreign
suppliers of technology. See Patent Law arts. 6(1), 59, 64, 124, and 161; Trademark Law arts. 3, 29
(3), 36, 37, and 38.
"'Mar. 20, 1883, Convention of Union of Paris, as revised.
"'Treaty of Friendship, Commerce, and Navigation between Korea and the United States, Nov.
28, 1956, art. X, para. 1, 8 U.S.T. 2217; T.1.A.S. No. 3947; 362 U.N.T.S. 281 (effective Nov. 7,
1957).
"'All applications for authorization of induction of foreign technology into the free export zones
must be submitted to the Industrial Estates Administration. Free Export Zone Establishment Law,
art. 11; Enforcement Decree of the Free Export Zone Establishment Law, Presidential Decree No.
4682, art. 10 (Feb. 27, 1970), as amended.
"FCIL art. 19(1); Enforcement Decree of the FCIL art. 5; Enforcement Regulation of the FCIL
art. 3(2).
"'See note 105 supra and accompanying text.
"'Enforcement Decree of the FCIL, arts. 21(1)2 and 24-2. See also note 82 supra and accompanying text.
16'FCIL art. 19(4).
InternationalLawyer, Vol. 10, No. 4
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contract. The policy of the approval of the contracts is based on the guidelines
of the EPB. Generally, priority is given to technical and licensing agreements in
export and machine tool industries." 8 Government guidelines issued in
February 1968 stipulate that the royalties and fees should not exceed 3 percent
of the net sales. ' 69 As a matter of practice, however, 5 percent of net sales is not
uncommon. Compensation may also be based on other methods of payment
such as lump sum payment, fixed amount per a certain period, initial payment
of fixed sum followed by periodic payments. Contracts may run for more than
three years (sometimes more than 10 years). 170 The foregoing government guidelines, however, stipulate three years for the payment period, ' 71 and thus a threeyear term is usual.
According to the same guidelines, the EPB will, in principle, require that the
licensor guarantee (1) the quality of products manufactured under the technology inducement contract, and (2) that all improvements, modifications, and
new inventions relating to the subject matter developed by the licensor be available to the Korean licensee. 1 7 1 It is understood, however, that these guidelines
are flexibly enforced. Presently Korea does not have an antimonopoly law as
such. The EPB, nevertheless, through the above guidelines, will generally not
tolerate the following restrictions: 173
1. Restrictions on the licensee's rights to export or sell the products manufactured by using the technology supplied by the licensor. However, exceptions are allowed where the restrictions are limited to the area in which the
licensor has registered its patent rights or in which the licensor is supplying the technology to others.
2. Restrictions on the licensee's manufacturing, using or selling goods or
employing technology which is in competition with the subject matter of
of the license.
3. Requirements that the licensee pay a minimum amount of the royalties.
D. Taxation
A foreign company (licensor) is subject to the Korean tax on the royalties paid
by a Korean company (licensee) in the same manner as on the dividends paid by
'KOREAN

ASSOCIATION OF COMMERCE AND INDUSTRY,

GUIDE TO FOREIGN INVESTMENT

17

(1970).
169Id.
0

" See

FINE INSTRUMENTS CENTER, GUIDE TO INVESTMENT FOR ELECTRONICS IN

KOREA

73 et

seq. (1973).
'KOREAN ASSOCIATION OF COMMERCE AND INDUSTRY, GUIDE TO FOREIGN INVESTMENT 17
(1970).
'"Id. at 18.
'"Id. Compare this with Japanese Anti-Monopoly Act Guidelines for International Licensing
Agreements issued on May 24, 1968, by the Fair Trade Commission under the Law Concerning
Prohibition of Private Monopoly and Maintenance of Fair Trade, Law No. 54 (Apr. 14, 1947), as

amended (Japan).
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a Korean company (subsidiary or joint venture). Generally, in case of a foreign
company having a place of business in Korea, the royalties received from a
Korean company are included in the gross income of the foreign company for
Korean corporation tax purposes."' In case of a foreign company having no
place of business in Korea, the royalties received from a Korean company are
subject to the withholding tax, at the rate of 25 percent of the gross receipts.aII
Under the Korean-Japanese Income Tax Treaty, however, the withholding rate
on royalties is reduced to 12 percent, 76 and, according to the proposed income
tax treaty now in discussion between the United States and Korea, the withholding rate on royalties will be reduced to 10 percent.' 77
Under the FCIL, however, royalties paid by a Korean licensee under a technology inducement contract authorized by the EPB are wholly exempt from
Korean tax, including withholding tax, for five years from the date of the
authorization by the EPB of the technology inducement contract. ' 7' For three
years after the initial five years, the tax will be reduced to 50 percent of the tax
amount otherwise due."' After the expiration of the above exemption and
reduction period, the royalties will be subject to the full Korean corporation tax
or withholding tax, as the case may be.
Foreign nationals who are sent to the Korean licensee under a technology
inducement contract authorized by the EPB are exempt from the Korean
personal income tax to the extent of the amount of the tax which is attributable
to their salaries and wages received for five years from the date of the authorization of the contract. 8
In determining the taxable income of the Korean company licensee, an
additional amount equal to royalties and fees paid or to be paid by it under a
technology inducement contract authorized by the EPB under the FCIL or by
the MOF under the FEML is deductible,"8 ' if the sum is deposited in a special
account (technology development reserve) that can be used only to finance local
research and development work.' 82
E. Remittance of Royalties
The remittance of royalties paid under a technology inducement contract
authorized by the EPB is guaranteed."13 When application for permission of
"4 JPTL arts. 1(3), 53(1), 54(1), and 55(1)9.
11id. arts. 1(3), 53(1), 54(1), 55(1)9, and 59(1).
"'Korea-Japan Income Tax Treaty art. 11.
'See note 111 supra and accompanying text.
"FCIL art. 24(2)(1).
"'Id. art. 24(2)2.
'"Income Tax Law art. 6(1)2.
"'Technology Development Promotion Law, Law No. 2399, arts. 3(1) and 7 (Dec. 28, 1972).
"'Technology Development Promotion Law, Law No. 2399, art. 4 (Dec. 28, 1972).
" FCIL art. 20.
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remittance is made, permission is granted upon the MOF's confirmation of the
legality of the royalties and the performance of the conditions attached to the
authorization of the technology inducement contract. 84 There is no other
restriction on the remittance of royalties.
IV. Loans
A. Korean Policy on Foreign Loans
Under Korean law, loan agreements between Korean persons (residents) and
foreign persons (nonresidents) are regulated mainly by the FEML and the
FCIL. Under the FEML conclusion of such agreements and all foreign
exchange transactions concerning such agreements require a prior license from
the MOF as provided by the law.I 8 s The FCIL, however, exempts certain loan
agreements from the application of the FEML, 116 provided that a prior authorization from the EPB is obtained with respect to the conclusion of such loan
agreements and their renewal or alteration."8 7 Furthermore, the FCIL offers
foreign lenders some advantages such as tax exemption.
Such loan agreements, called "loan contracts" under the FCIL, include not
only loan agreements in the usual sense but also agreements to subscribe for
convertible debentures of a Korean company and certain arrangements for
import credit. "Loan contract" is defined by the FCIL to mean "a contract
(including a contract to subscribe for convertible debentures) in which a
Korean person either borrows foreign means of payment or inducts capital
goods or raw materials under an export credit arrangement from a foreign
person,"' 88 and which meets the following requirements: 8 9
1. The settlement period or repayment period must exceed three years;
2. The amount or value of the contract must exceed $200,000; and
3. If the loan contract is one whereby raw materials are to be inducted with
the proceeds of the loan, the borrower must be an end-user, and the volume of such raw materials must be limited to that deemed by the competent minister necessary to be used for not more than six months at the
facilities used by the end-user.
As stated above, in order for the FCIL to be availed of by foreign lenders, a
prior authorization from the EPB must be obtained,' 9 although all the
procedures for authorization are to be instituted by the Korean borrower.

"'Enforcement Decree of the FCIL art. 6.
"IFEML arts. 21 and 23.
86FCIL art. 46(1)..
111d. art. 19(1).
"88d. art. 2(8) (Emphasis added).
"'Id.; Enforcement Decree of the FCIL art. 2(1) and (2).
"0 FCIL art. 19(1).
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B. Repayment Guarantee by the Government or Local
Banks; Exemption of Tax on Interest; Guarantee
of Remittance of Interest and Principal
Under the FCIL, a government repayment guarantee is available for a loan
contract if the project involves a large-scale key national industry for which a
guarantee by a commercial bank is difficult to obtain.191 A government repayment guarantee requires the presidential sanction and the consent of the
National Assembly. 92' When a government guarantee cannot be obtained, a
loan can be guaranteed by a local commercial bank.' 93 In this connection, the
EPB and Korea Exchange Bank play an important role: the EPB influences
commercial banks; the Korea Exchange Bank usually issues a letter of guaranty
(L/G) to the foreign lender.
The interest received by a foreign lender under a loan contract authorized by
the EPB is wholly exempt from Korean tax.'""
The remittance of the principal and interest under a loan contract authorized
by the EPB is guaranteed.' 95 Application for permission for remittance is approved upon the MOF's confirmation of the legality of the remittance and the
performance of the conditions attached to the authorization of the loan
contract. 9 6 There is no other restriction on the remittance of principal or
interest.
V. Conclusion
During the last thirteen years the Republic of Korea has been successful in
inducting a substantial volume of foreign investments and technology. Despite
the recent worldwide recession, new foreign investments in Korea continue to be
made. ' This appears to be due to Korea's favorable investment climate. Korea
offers substantial tax benefits. It guarantees repatriation of capital and remittance of profits. Quality labor is available at low cost with almost no labor
problems. Procedures for foreign investment are simplified. In addition, in
contrast to many other countries of the world, foreign investors in Korea are
allowed to own controlling interests in local companies. Generally, there is no
requirement that products contain a certain percentage of local content. Fur-

"'Id. art. 26(2).
"'Id. arts. 27 and 28.
1'3Id. art. 26(1).
'"Id. art. 24(1). In the absence of this exemption under the FCIL, a foreign lender would be
subject to the Korean tax on the interest received from a Korean borrower in the same manner as
on the royalties received from a Korean licensee. See note 174 et seq. supra and accompanying text.
"'FCIL art. 20.
"'Enforcement Decree of the FCIL art. 6.
'1975 Business Asia 89 et seq., Mar. 21, 1975; 4 Economic Planning Board, Republic of Korea,
Materials for Answering at the National Assembly 7 et seq. (Mar. 10, 1975) (unpublished).
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thermore, Korea is far less pollution conscious than many economically
developed countries.
As indicated earlier in this article, however, several minor changes in the law
relating to foreign investment can be expected. Tax benefits may be rearranged.' 9 8 The Korean government is expected to enforce strictly the minimum
labor standard as provided by the existing labor laws. Concern over pollution is
expected to increase. Foreign investors should also expect that the Korean
government will take measures against both defaulting foreign invested firms
and those that violate the exportation conditions for their products which were
stipulated in the original authorization for investment.' 99
In order to accomplish its economic plans, Korea will continue to need
foreign capital and technology. The Korean government projected that during
the period from 1973 through 1980 it would need $5 billion of foreign funds.200
Moreover, foreign investment in Korea has substantially increased employment
opportunities there.2 0' It has also greatly contributed to the rapid growth of
Korea's exports.20 2 Accordingly, it appears that Korea will continue to welcome
foreign investment and technology, and will remain an attractive investment site
for foreign investors.

" Supra note 107 and accompanying text.
"Supra note 86 and accompanying text.
2
See ECONOMIC PLANNING BOARD, REPUBLIC OF KOREA, GUIDE TO INVESTMENT IN KOREA
1975, at 16 (1975).
0
' As of the end of 1973, a total of 144,400 persons were employed in foreign invested firms. This
is equivalent to 8.3 percent of the total employed in the manufacturing industries. 6 Economic
Planning Board, Republic of Korea, Materials for Answering at the National Assembly 56 (Mar. 10,
1975) (unpublished).
22
° 1n 1973, 20.4 percent of Korea's total exports were made by foreign invested firms in Korea. Id.
at 57.
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APPENDIX
Number ofLicense Agreements by Country
(As of the end of 1973)

Year

US

Japan

West Germany

Others

Total

1962-1966
1967
1968
1969
1970
1971
1972
1973

14
7
12
10
18
5
10
15

9
25
35
40
61
33
30
41

3
1
1
1
1
2
2
1

3
1
3
2
3
3
2
1

29
34
51
53
83
43
44
58

Total:

91

274

(Source: EPB)
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